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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.1 14, and the fee set 
forth in 37 CFR 1 .1 7(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
12/29/2006 has been entered. 

New Rejections 
Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 



Application/Control Number: 10/717,772 Page 3 

Art Unit: 1745 

2. Claims 1-45 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-5,7-17 of 
copending Application No. 10181163. Although the conflicting claims are not identical, 
they are not patentably distinct from each other because both the present and 
copending application claims a lithium-containing complex oxide represented by general 
formula Lii +x +aNi(i. x .y+8)/2Mn(i.x-y-6)/2My02 (where 0<x<0.15, -0.05<x +a<0.2, 0<y<0.4;- 
0.1<8<0.1; and M is at least one element selected from the group consisting of Mg, Ti, 
Cr, Fe, Co, Cu, Zn, Al, Ge, Zr and Sn , the lithium-containing complex oxide comprising 
secondary particles formed of flocculated primary particles, wherein the primary 
particles have a mean particle diameter of 0.3 to 3um and the secondary particles have 
a mean particle diameter of 5 to 20um. 

3. Claims 1-45 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 18-39 of 
copending Application No. 1 1 191742 in view of Inoue et al. (6555268). 

Copending application 1 1 191742 and present application claims a lithium- 
containing complex oxide represented by general formula Lii+x+aNi(i-x-y+6)/2Mn(i. x -y- 
5 )/2My0 2 (where 0<x<0.15, -0.05<x +a<0.2, 0<y<0.4;-0.1<8<0.1; and M is at least one 
element selected from the group consisting of Mg, Ti, Cr, Fe, Co, Cu, Zn, Al, Ge, Zr and 
Sn , the lithium-containing complex oxide comprising secondary particles formed of 
flocculated primary particles, wherein the primary particles have a mean particle 
diameter of 0.3 to 3um and the secondary particles have a mean particle diameter of 5 
to 20um. 
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Present application fail to disclose a lithium containing complex oxide having a 
layered crystal structure. Inoue et al. teaches a lithium containing complex oxide having 
a layered crystal structure for the purpose of that the lithium ions may be reversibly 
intercalated and deintercalated (col. 1 lines 27). 

Therefore, it would have been obvious to one having ordinary skill in the art at 
the time applicant's invention was made to provide present application with a lithium 
containing complex oxide having a layered crystal structure in order that the lithium ions 
may be reversibly intercalated and deintercalated (col. 1 lines 27). 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

4. Claims 1-18,20-42 are rejected under 35 U.S.C. 102(a) as being anticipated by 
Shiozaki et al. (WO 02086993, using EP1391950 as English translation). 

As to claim 1,16 Shiozaki et al. discloses a non-aqueous secondary battery 
comprising a positive electrode comprising a lithium-containing complex oxide as an 
active material, a negative electrode and a non-aqueous electrolyte (pg 2 paragraph 
0001) wherein the lithium-containing complex oxide represented by general formula 
Lii + x+aNi(i. x -y+8)/2Mn(i.x.y.8y2My02 (where 0<x<0.15, -0.05<x +a<0.2, 0.16<y<0.4;- 
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0.1<5<0.1; and M is at least one element selected from the group consisting of Mg, Ti, 
Cr, Fe, Co, Cu, Zn, Al, Ge, Zr and Sn (page 46 C1), the lithium-containing complex 
oxide comprising secondary particles formed of flocculated primary particles, wherein 
the primary particles have a mean particle diameter of 0.3 to 3um (page 6 paragraph 
0045) and the secondary particles have a mean particle diameter of 5 to 20um (page 6 
paragraph 0045) and a specific surface area of 0.3m A 2/g (page 5 paragraph 0039). 

As to claim 2 and 17, Shiozaki et al. discloses wherein x<0.05 and x+a<0.05 
(page 4 paragraph 0025). 

As to claim 3 and 18, Shiozaki et al. discloses that in the general formula, y>0 
and M is one or more elements containing at least Co (page 4 paragraph 0020). 

As to claim 4, Shiozaki et al. discloses the same composition desired by the 
applicant, therefore it is inherent that the lithium-containing complex oxide has an 
average valence of 3.3 to 4. 

As to claims 5 and 20, Shiozaki et al. discloses a non-aqueous secondary battery 
comprising a positive electrode comprising a lithium-containing complex oxide as an 
active material, a negative electrode and a non-aqueous electrolyte (col. 2 lines 14-19) 
wherein the lithium-containing complex oxide represented by general formula Li 1+x+a Ni(i. 
x.y+5)/2Mn (1 .x.y-6)/2My02 (where 0<x<0.15, -0.05<x +a<0.2, 0<y<0.4;-0.1<5<0.1; and M is at 
least one element selected from the group consisting of Mg, Ti, Cr, Fe, Co, Cu, Zn, Al, 
Ge, Zr and Sn (page 4 paragraph 0025), the lithium-containing complex oxide 
comprising secondary particles formed of flocculated primary particles, wherein the 
secondary particles have a mean particle diameter of 5 to 20um (page 6 paragraph 
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0045), a lithium-containing complex oxide B having a mean particle diameter smaller 
than the mean particle diameter of the secondary particles of the lithium-containing 
complex oxide A (page 6 paragraph 0045). 

As to claims 6 and 21 Shiozaki et al. discloses wherein x<0.05 and x+a<0.05 
(page 4 paragraph 0025). 

As to clams 7 and 22, Shiozaki et al. discloses wherein the lithium-containing 
complex oxide B is contained in a ratio of 10% to 40% by weight with respect to a whole 
of the lithium-containing complex oxide A and the lithium-containing complex oxide B 
(page 6 paragraph 0045). 

As to claim 8 and 23, Shiozali et al. discloses wherein the mean particle diameter 
of lithium containing complex oxide B is not greater than 3/5 of that of the secondary 
particles of the lithium containing complex oxide A (page 6 paragraph 0045). 

As to claim 9 and 24, Shiozali et al. discloses that in the general formula, y>0 and 
M is one or more elements containing at least Co (page 4 paragraph 0027). 

As to claim 10 and 25, Shiozali et al. discloses wherein the lithium-containing 
complex oxide has as BET specific surface area of 0.3m A 2/g (page 4 paragraph 0039). 

As to claim 1 1 and 26, Shiozali et al. discloses that the lithium-containing 
complex oxide B of secondary particles formed of flocculated primary (page 15, 
paragraph 0132). 

As to claim 12 and 28, since Shiozali et al. discloses the same composition 
desired by the applicant it in inherent that the Ni, Mn and the Co of the lithium- 
containing complex oxide have a valence of 2,4, and 3 respectively. 
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As to claim 13 and 27, Shizoali et al. discloses that the lithium-containing 
complex oxide B is represented by general formula Lii +a +bRi- a 0 2 (where 0<a<0.05 and - 
0.05 <a+b<0.05, and R is at least one element selected from the group consisting of 
Mg, Ti, Cr, Fe, Co, Cu, Zn, Al, Ge, Zr and Sn (page 4 paragraph 0025). 

As to claim 14 and 29, Shiozaki et al. discloses a non-aqueous secondary battery 
comprising a positive electrode comprising a lithium-containing complex oxide as an 
active material, a negative electrode and a non-aqueous electrolyte (col. 2 lines 14-19) 
wherein the lithium-containing complex oxide represented by general formula Lii +x + a Ni(i- 
x-y+8)/2Mn (1 .x-y-5)/2My02 (where 0<x<0.15, -0.05<x +a<0.2, 0<y<0.4;-0.1<5<0.1; and M is at 
least one element selected from the group consisting of Mg, Ti, Cr, Fe, Co, Cu, Zn, Al, 
Ge, Zr and Sn (page 4 paragraph 0025), the lithium-containing complex oxide 
comprising secondary particles formed of flocculated primary particles wherein the 
secondary particles having a mean particle diameter of 5-20um are contained in a ratio 
of 60% to 90% by weight with respect to a whole of the complex oxide and the 
secondary particles having a mean particle diameter of not greater than 3/5 of the mean 
particle diameter of 5-20um are contained in a ratio of 10% to 40% by weight with 
respect to the whole of the complex oxide (page 6 paragraph 0046). 

As to claims 15 and 30 Shiozaki et al. discloses wherein x<0.05 and x+a<0.05 
(page 4 paragraph 0025). 

As to claim 31-33, Shiozaki et al. discloses a non-aqueous secondary battery 
comprising a positive electrode comprising a lithium-containing complex oxide as an 
active material, a negative electrode and a non-aqueous electrolyte (pg 2 paragraph 
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0001 ) wherein the lithium-containing complex oxide represented by general formula 
LiNismMns/^MveCb (where M is at least one element selected from the group consisting 
of Mg, Ti, Cr, Fe, Co, Cu, Zn, Al, Ge, Zr and Sn (page 46 C1), the lithium-containing 
complex oxide comprising secondary particles formed of flocculated primary particles, 
wherein the primary particles have a mean particle diameter of 0.3 to 3um (page 6 
paragraph 0045) and the secondary particles have a mean particle diameter of 5 to 
20um (page 6 paragraph 0045) and a specific surface area of 0.3-2m A 2/g (page 5 
paragraph 0039). Furthermore, Shiozaki et al. discloses wherein the secondary 
particles having a mean particle diameter of 5-20um are contained in a ratio of 60% to 
90% by weight with respect to a whole of the complex oxide and the secondary particles 
having a mean particle diameter of not greater than 3/5 of the mean particle diameter of 
5-20um are contained in a ratio of 10% to 40% by weight with respect to the whole of 
the complex oxide (page 6 paragraph 0046). 

As to claim 34-36, Shiozaki et al. discloses wherine the a composition 
represented by General Formula is in a vicinity of a composition represented by 
LiNii/3Mni/ 3 Mi/ 3 02.(page 46 C3). 

As to claims 37-42, Shiozaki et al. discloses a non-aqueous secondary battery 
comprising a positive electrode comprising a lithium-containing complex oxide as an 
active material, a negative electrode and a non-aqueous electrolyte (pg 2 paragraph 
0001). 

Claim Rejections - 35 USC § 103 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. Claims 43-45 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Shiozaki et al. 

As to claims 43-45, Shiozaki et al. discloses wherein the positive electrode 
mixture contains a binder (page 19 paragraph 0169) and a density of at least 
2.25g/cm A 3 (page 19 paragraph 0171). 

It would have been obvious to one having ordinary skill in the art at the time 
applicant's invention was made to provide, Shiozaki et al. with a positive electrode 
having a density of at least 2.9g/cm A 3 in order to obtain optimal results in absence of 
unexpected results. 

Response to Arguments 

6. Applicant's arguments with respect to claims 1-45 have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jane Rhee whose telephone number is 571-272-1499. 
The examiner can normally be reached on M-F 9-6. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Patrick Ryan can be reached on 571-272-1292. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBG) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




Jane Rhee 
March 3, 2007 



